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Republic of the Philippines
ENERGY REGULATORY COMMISSION
San Miguel Avenue, Pasig City

et

IN THE MATTER OF THE
APPLICATION FOR AUTHORITY
TO: (A) IMPLEMENT THE NEW
LOCAL FRANCHISE TAX (LFT)

RATE IN THE CITY OF PASIG; <
AND (B) RECOVER THE |

DIFFERENTIAL LFT PAID TO !

THE CITY OF PASIG, WITH

PRAYER FOR PROVISIONAL

AUTHORITY,
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ERC Case No. 2019- <6 cF

MANILA ELECTRIC COMPANY

(MERALCO),
Applicant,
X X
APPLICATION

Applicant MANILA ELECTRIC COMPANY (MERALCO), by
counsel, most respectfully states:

1. Applicant is a private corporation existing under the laws of
the Republic of the Philippines, with principal office located at Lopez

" Building, MERALCO Center, Ortigas Avenue, Barangay Ugong, Pasig

City. It may be served with notices and other processes of this
Honorable Commission at its principal office address or through its
counsel at the address indicated herein.

2. Pursuant to Republic Act No. 9209, Applicant has a
legislative franchise to operate and maintain a distribution system in
the cities/municipalities of Metro Manila, Bulacan, Cavite and Rizal,
and certain cities/municipalities/barangays in Batangas, Laguna,
Quezon and Pampanga, and is authorized to charge all its customers
for their electric consumption at the rates duly approved by the
Honorable Commission.

3.  Under Republic Act No. 7160, otherwise known as the
Local Government Code (LGC), cities are authorized to impose Local
Franchise Taxes (LFT) and to subsequently adjust the rates thereof,

thus:

“Article Three — Cities



Section 151. Scope of Taxing Powers. — Except as
otherwise provided in this Code, the city, may levy
the taxes, fees, and charges which the province or
municipality may impose;

XXX

The rates of taxes that the city may levy may exceed
the maximum rates allowed for the province or
municipality by not more than fifty percent (50%)
except the rates of professional and amusement
taxes.

XXX

Section 191. Authority of Local Government Units to
Adjust Rates of Tax Ordinances. - Local government
units shall have the authority to adjust the tax rates
as prescribed herein not oftener than once every five
(5) years, but in no case shall such adjustment
exceed ten percent (10%) of the rates fixed under
this Code.”

4. The Decision dated 20 March 2003 in ERC Case Nos.
2001-646" and 2001-9002 provides that:

“MERALCO is not authorized to unilaterally change
the franchise fee rate component on customer’s bills. If
MERALCO needs to change the franchise fee rate
component due to any changes in franchise fee
obligations, it shall petition the ERC for such authority and
include in its filing all documentation necessary to verify the
changes.”

5. Section 6.3 of the Article |l of the Honorable Commission’s
Resolution No. 18, Series of 2009, entitled: “A Resolution Adopting the
Rules Governing the Automatic Cost Adjustment and True-up
Mechanisms and Corresponding Confirmation Process for Distribution
Utilities,” likewise states that:

! In the Matter of the Application for Approval of Revision of Rate Schedules and Appraisal
of Properties with Prayer for Provisional Authority, Manila Electric Company, Applicant.

2 In the Matter of the Application for Approval of Revised Rate Schedules in Compliance with
Section 36 of Republic Act No. 9136 and ERC Order dated 30 October 2001, and for
Approval of Appraisal of Properties with Prayer for Provisional Authority, Manila Electric
Company, Applicant.

3 Decision dated 20 March 2003, page 92.
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“For Franchise and Business Taxes that a DU had already
paid to the concerned LGU/s prior to the implementation of
recovery of current Franchise and Business Taxes shall be
allowed recovery based on the following formula:

XXX

Before including the TRAC in its customers’ bill, the DU
shall submit to the ERC its calculation thereof using the
TRAC formula provided above, together with the following
information and supporting documents:

a. Proposed recovery period;

b. Certified true copy of prior years’ Tax Assessment
issued by the concerned LGU/s;

c. Certified true copy of Local Tax Ordinance/s;

d. Certified true copies of Official Receipts;

e. Projected kilowatt-hours sales for the particular
recovery;

f. Other relevant documents as may be required by the
ERC.

XXX

The DU shall await the ERC’s clearance before the
inclusion and imposition of such taxes in its customer’s
retail rates and shall impose the TRAC allowed until such
time that its franchise and business tax payments, as
maybe adjusted by the ERC during its prior verification
have been fully recovered.”

6. Pursuant to the above-mentioned laws and rulings by the
Honorable Commission, Applicant seeks authority to: a) implement the
new LFT rate of fifty-five percent (55%) of one percent (1%) of its gross
receipts in the City of Pasig; b) recover the differential LFT from its
customers in said city under the TRAC formula; and c) pending
resolution of the instant application, pay the City of Pasig using the new
LFT rate for Calendar Year (CY) 2019, and allow Applicant to recover
the same from customers in the City of Pasig.

7. On 29 May 2002, the Sangguniang Panlunsod of Pasig
enacted Sangguniang Panlunsod Ordinance No. 16, Series of 2002,
otherwise known as “An Ordinance Imposing Franchise Tax on any
Person, Corporation, Partnership or Association Enjoying a Franchise
and doing Business in the City of Pasig”, which provides:

“Section 2. Imposition of Tax. — Any provision of law
or grant of exemption to the contrary notwithstanding, any
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person, corporation, partnership or association enjoying a
franchise and doing business in the City of Pasig shall pay
a franchise tax at the rate of fifty percent (50%) of one
percent (1%) if its gross annual receipt delivered from the
operation of its business in Pasig City during the preceding
calendar year.”

A copy of Ordinance No. 16, Series of 2002 is hereto attached
as Annex “A”,

8. On the basis of the said Ordinance, Applicant filed an
application, docketed as ERC Case No. 2004-11, for authority to
implement said tax rate in the City of Pasig, as well as in other cities.*
On 19 April 2005, the Honorable Commission rendered a Decision
approving the application for authority to recover LFT due from
customers in the City of Pasig and in the other various cities which
states that:

“WHEREFORE, the foregoing premises considered,
the Commission hereby RESOLVES that:

XXX

4. MERALCO is granted authority to implement the
local franchise fee rate of 50% of 1% in its customer's
bills for Pasig City effective January 1, 2005,
pursuant to Sangguniang Panlungsod Ordinance No.
16, Series of 2002;

5. The authority granted to MERALCO to collect local
franchise fee rate from its customers in the Cities of
Quezon, Caloocan, Calamba, Pasig and Muntinlupa
is subject to the conditions imposed by Paragraph
(q), Section 4, Rule 7 of the Implementing Rules and
Regulations of R.A. No. 9136 which provides that a
“Distribution Utility shall pay a franchise tax only on
its distribution wheeling and Captive Market supply
revenues.”

8.1. Applicant filed a Motion for Reconsideration/
Clarification dated 5 May 2005, seeking further clarification
on the implementation of the afore-mentioned Decision
dated 19 April 2005 with particular regard to the application
of Paragraph (q), Section 4, Rule of the Implement Rules

4 In the Matter of the Application for Authority to Implement/Charge the Local Franchise Fee
Rate in the Cities and Municipalities of Quezon, Caloocan, Calamba, Makati, Muntinlupa,
Pasig, Malabon, Navotas, Taguig and San Juan with Prayer for Provisional Authority.

4



and Regulations of R.A. No. 9136. However, the Honorable
Commission has yet to rule upon said motion.

9. Thereafter, on 12 October 2017, the Sangguniang
Panlungsod of Pasig enacted Ordinance Number 51, Series of 2017,
otherwise known as “An Ordinance enacting the Revised Pasig
Revenue Code providing Penalties for Violation Thereof’ (Ordinance),
which provides:

“Article V. Franchise Tax

Section 89. Imposition of Tax - Any provision of special
laws or grant of exemption to the contrary notwithstanding,
any person, corporation, partnership or association
enjoying a franchise of doing business in the City of Pasig,
shall pay a franchise tax at [sic] rate of fifty-five percent
(565%) of one percent of its gross receipts derived from the
operations of the business in Pasig during the preceding
calendar year.”® (Underscoring supplied)

A certified true copy of the 2017 Revised Pasig Revenue Code
is hereto attached as Annex “B”.

9.1. The Notice of Ordinance Number 51, Series of
2017 was published in the 06 and 07 November 2017 issue
of The Manila Times, a weekly newspaper of general
circulation in Metro Manila.

Print copies of The Manila Times 06 and 07 November 2017
issues where the Ordinance was published are here to attached as
Annexes “C and D”, respectively.

9.2. An Affidavit of Publication was executed by Ms.
Evelyn A. Fauni, the publisher of The Manila Times
newspaper, attesting to the publication of Ordinance
Number 51, Series of 2017 in the 06 and 07 November
2017 issue of said newspaper.

An original notarized copy of the Affidavit of Publication is hereto
attached as Annex “E”.

10. In view of such publication, the Ordinance became
effective on 22 November 2017 pursuant to Section 380 thereof which
states that “[t]his code shall take effect within fifteen (15) days upon
approval and publication in a newspaper of general circulation.”

5 2017 Revised Pasig Revenue Code, page 42.
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Section 90 of the same Ordinance also provides that the payment for
the LFT shall be due on the 20" day of January every year.

11.

The amount of LFT due based on the old and new rates for
the City of Pasig are as follows:

Taxable Gross Revenue Amount due Amount due Local
Year of the Preceding based on the based on the Franchise Tax
Year previous LFT rate previous LFT for Recovery
(50% of 1% of the | rate (55% of 1%
annual gross of the annual
receipts of the | gross receipts of

preceding the preceding

calendar year) calendar year)
15t Qtr 2018 | PhP2,916,353,410.03 PhP14,581,767.05 PhP16,039,943.75 | PhP1,458,176.70
2™ Qtr 2018 | PhP2,916,353,410.03 PhP14,581,767.05 PhP16,039,943.75 | PhP1,458,176.70
3 Qtr 2018 | PhP2,916,353,410.03 PhP14,581,767.05 PhP16,039,943.75 | PhP1,458,176.70
4% Qtr 2018 | PhP2,916,353,410.03 PhP14,581,767.05 PhP16,039,943.75 | PhP1,458,176.70
(2018) Total | PhP5,832,706.80
15t Qtr 2019 | PhP3,115,486,445.78 PhP15,577,432.23 PhP17,135,175.45 | PhP1,557,743.22
2™ Qtr 2019 | PhP3,115,486,445.78 PhP15,577,432.23 PhP17,135,175.45 | PhP1,557,743.22
(2019) Total | PhP3,115,486.44
Grand Total | PhP8,948,193.24

Copies of the Official Receipts with Official Receipt Nos.
3878440, 4344095, 4654408 and 4913244 showing Applicant’s
payment of the foregoing LFTs for the taxable yea 2018 and Official
Receipt Nos. 5252153 and 5616235 for the first and second quarters
of taxable year 2019 are hereto attached as Annexes “F, F-1, F-2 and

F-3” and Annex “G and G-1”, respectively.

CARRYING COSTS (LFT differential)

12.

The Decision dated 27 February 2012 of the Honorable
Commission in ERC Case No. 2011-045 RCS states:

“Carrying Charge

MERALCO started remitting its LFT payments as early as
1993. In this regard, the Commission deem [sic] it prudent
to allow MERALCO to recover carrying charge for
advancing the payments of its LFT. However, the
Commission disagrees with MERALCO on the applicability
of the BSP — established 91-day Treasury Bill rates plus

6 In the Matter of the Application for Authority to Recover the Local Franchise Tax (LFT) Paid
fo Bulacan Province, Batangas Province, Cavite Province, Laguna Province, Rizal
Province, san Jose Del Monte city, Batangas City, San Pablo City, Tagaytay City, Lucena
City, Mandaluyong City, Marikina City, Quezon City, Caloocan City, Pasay City, Las Pifias
City, City of Manila, Pasig City and Calamba City with Prayer for Provisional Authority,
Manila Electric Company, Applicant.




3% considering that Resolution No. 16 did not expressly
provide for the use of this as basis for computing the
carrying charge. Instead, the legal interest rate of 6% will
be used as it is more reasonable under the circumstances.
The recovery of carrying charge shall only be up to the end
of December 2009, the period when it should have filed the
instant application”’

13. The proposed treatment for said carrying costs is justified
considering that Applicant paid the LFT in full. Therefore, Applicant had
incurred an opportunity cost for the money that was used to advance
the payment to the City of Pasig. Furthermore, the customers in Pasig
City shall benefit from the proposed refund of carrying costs.

14. The computed carrying cost for the said LFT differential is
in the amount of PhP851,908.40.

15. Hence, Applicant seeks authority to recover the differential
LFT in the amount of PhP8,948,193.24 at a rate of PhP0.0047/kWh
and the carrying cost in the amount of PhP851,908.40 at a rate of
PhP0.0005/kWh, or a total amount of PhP9,800,101.64 at a rate of
PhP0.0052/kWh from customers in the City of Pasig over a period of
twelve (12) months.

16. Further, Applicant seeks authority to recover any amount
of LFT that will be paid to the City of Pasig during the period that the
Application shall be pending for resolution before the Honorable
Commission.

ALLEGATIONS SUPPORTING THE
ISSUANCE OF PROVISIONAL AUTHORITY

17. The issuance of a Provisional Authority (PA) in favor of the
Applicant is warranted so that the appropriate increased LFT rates may
be implemented in the customer bills for the City of Pasig pursuant to
the provisions of the Ordinance. Considering that Applicant already
paid in full the increased LFT imposed by the City of Pasig, the
issuance of a PA is proper since the same is consistent with, and will
maintain the neutral position of the applicant.

18. Also, the amount of the total differential LFT for the City of
Pasig that are covered by the Application is only until June 2019.
However, Applicant is mandated by the pertinent laws to pay for the
new LFT rates for the succeeding taxable periods to the City of Pasig.
Thus, the grant of a PA in favor of Applicant will prevent the

7 Decision dated 27 February 2012 in ERC Case No. 2011-045 RC, p. 18.
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accumulation of additional differential LFT to the City of Pasig while the
instant case is pending before the Honorable Commission.

19. In support of this Application and the prayer for the
issuance of a PA, Applicant hereto attaches the Judicial Affidavit of
MR. JOSE ROEL M. GARCIA, Manager, Tax Management and
Reporting Office of the Applicant as Annex “H”.

PRAYER

WHEREFORE, premises considered, it is respectfully prayed
that after notice and hearing, an Order be issued GRANTING Applicant
the authority to:

1. Implement the collection from its customers of the: (i)
LFT equivalent to the new rate (55% of 1% of the gross annual
receipts) from approval of the Application;

2.  Recover the following from customers in the City of
Pasig over a period of twelve (12) months:

Amount Due (CY2018 to Rate per
2" Quarter of CY2019) kWh
Differential LFT PhP8,948,193.24 PhP0.0047
Carrying Costs PhP851,908.40 PhP0.0005
Total PhP9,800,101.64 PhP0.0052

3. It is likewise prayed that, pending hearing, a
PROVISIONAL AUTHORITY be issued by the Honorable
Commission, effective on the aforesaid date, to implement the

aforesaid LFT.

Applicant further prays for such other reliefs as may be deemed
just and equitable under the premises.

City of Pasig. 2 May 2019.

MANILA ELECTRIC COMPANY (MERALCO)
Applicant
Lopez Building, Ortigas Avenue
Barangay Ugong, Pasig City



Roll of Attorneys No. 48145
PTR No. 5229236; 1/9/19; Pasig City
IBP No. 66245; 1/9/19; RSM
MCLE Compliance No. VI-0003791; 3 November 2017

HAZEL wOSE B. SEE

Roll of Attorneys No. 48265
PTR No. 5229237; 1/9/19; Pasig City
IBP No. 06460(LIFETIME); 01/16/07; QC
MCLE Compliance No. VI-0000253; 11 July 2016

ADRIAN REX C. DIMALANTA
Roll of Attorneys No. 61149
PTR No. 5229240; 1/9/19; Pasig City
IBP No. 66248; 1/9/19; PPLM
MCLE Compliance No 000233; 11 July 2016

IBP No. 66250; 1/9/19; RSM
MCLE Compliance No. VI-0007787; 6 April 2018

7t Floor, Lopez Building
Ortigas Avenue, Pasig City
Telephone Number 1622-2260; Fax No. 1622-3550
Email address: regulatory.legal.admin@meralco.com.ph



REPUBLIC OF THE PHILIPPINES }
CITY OF PASIG } S.S.

VERIFICATION and CERTIFICATION OF NON-FORUM SHOPPING

I, JOSE RONALD V. VALLES, Filipino, of legal age, married and
with office address at 7" Floor, Lopez Building, MERALCO Center,
Ortigas Avenue, Pasig City, after being sworn to in accordance with
law, hereby depose and state THAT —

1. | am the Vice President and Head, Regulatory
Management Office of Applicant Manila Electric Company
(MERALCO). In such capacity, | have caused the preparation of the
foregoing Application. A copy of the Secretary’s Certificate authorizing
me to cause the preparation of the instant Application and sign this
Verification is attached hereto as Annex “I”;

2. | have read and understood the allegations contained
herein and the same are true and correct based on my personal
knowledge and authentic records made available to me in the ordinary
course of business of MERALCO,;

3. | have not commenced any other action or proceeding
involving the same issues in the Supreme Court, the Court of Appeals
or any court, tribunal, or quasi-judicial agency and, to the best of my
knowledge, no such other action or claim is pending therein; and

4. Should | hereinafter learn that the same or a similar action
or claim has been filed or is pending in the Supreme Court, the Court
of Appeals or any court, tribunal, or quasi-judicial agency, | shall report
said fact within five (5) days from discovery thereof to this Honorable
Commission.

IN WITNESS WHEREOF, | have hereunto affixe gh y signature

SUBSCRIBED AND SWORN TO before me this 2" day of May
2019, affiant exhibited to me his Social Security System ID ring the
number 33-10900088.
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